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JAMES ALPHONZO FRYE YS. UNITED STATES. 1 

A Supreme Court of the District of Columbia. 

The United States, plaintiff, 
t 4 V8 - Criminal, No. 38325. 

JAMES ALPHONZO P RYE, DEFENDANT. 

United States of America, 

District of Columbia, ss: 

Re it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
ings had, in the above-entitled cause, to wit: 

1 I ndictment . 

Filed in open court, March 10,1922. 

In the Supreme Court of the District of Columbia. Holding a 

criminal term. 

January term, A. D. 1922. 

District of Columbia, ss: 

T he grand jurors of the United States of America, in and for 
tneUistnct of Columbia aforesaid, upon their oath, do present: 

i hat one James Alphonzo Frye, late of the District of Columbia 
aforesaid, on, to wit, the twenty-seventh day of November, in the 

thousand nine hundred and twenty, and at 
the District of Columbia aforesaid, contriving and intending to 
kill one Robert W. Brown, then and there being, feloniously, wil¬ 
fully, purposely, and of his deliberate and premeditated malice, in 
and upon him, the said Robert W. Brown, did make an assault: 
and that m making the said assault as aforesaid, he, the said James 

u \!* ye ’ so con tnving and intending to kill him, the said 

Kobert YV. Brown, as aforesaid, with a certain firearm, of the kind 
commonly known as and called a pistol, then and there loaded and 
charged with gunpowder and with metal bullets, and in the right 

uia °I , • ’ the said James Alphonzo Frye, then and there had and 

held, feloniously, willfully, purposely and of his deliberate and 
premediated malice, did discharge and shoot off, at, against and upon 
him, the said Robert W. Brown; and that the said James Alphonzo 
Prye, with one of the metal bullets aforesaid, by him out of the 
pistol aforesaid, then and there by force of the gunpowder afore- 
said, discharged and shot off as aforesaid, then and there 

2 feloniously, wilfully, purposely, and of his deliberate and pre- 
meditated malice, did strike, penetrate and wound him, the 

said Robert W. Brown, in and upon the right side of the head of 
him, the said Robert W. Brown; and that he, the said James 
Alphonzo Frye, by such striking, penetrating and wounding of 
him, the said Robert W. Brown, in and upon the right side of the 
head of him, the said Robert W. Brown, did thereby then and there 
feloniously, wilfully, purposely and of his deliberate and premedi- 
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tated malice, give to him, the said Robert W. Brown, in and upon 
the right side of the head of him, the said Robert W. Brown, one 
certain mortal wound; of which said mortal wound, he, the said 
Robert W. Brown, on the day and year aforesaid, and at the Dis¬ 
trict of Columbia aforesaid, did die. 

And so the grand jurors aforesaid, upon their oath aforesaid, 

do say: 

That he, the said James Alphonzo Frye, him, the said Robert W. 
Brown, in the manner and by the means aforesaid, feloniously, wil¬ 
fully, purposely, and of his deliberate and premeditated malice, did 
kill and murder; against the form of the statute in such case made 
and provided, and against the peace and government of the said 
United States. 

Peyton Gordon, 

Attorney of the United States , 
in and for the District of Columbia. 

(Endorsed:) Criminal No. 38,325. United States vs. James Al- 
phonso Frye. Murder, in the first degree. Witnesses: A. Magruder 
MacDonald, M. D., William H. Robinson, John R. Francis, M. D., 
Charles B. Lee, John T. Jackson, M. P., Paul W. Jones, M. P., Julien 
D. Jackson, M. D., Sarah Johnson, Robert B. Wilson, M. D., Joseph 
D. Rogers, M. P., Charles Mullen, M. P. A true bill: M. D. Mc- 
Quade, foreman. 

3 Supreme Court of the District of Columbia. 

Saturday, March 11", A. D. 1922. 

The court resumes its session pursuant to adjournment, Mr. Chief 
Justice McCoy presiding. 

******* 

Come as well the attorney of the United States, as the defendant 
in proper person, in custody of the Superintendent of the Washington 
Asylum and Jail and by'his attorney James A. O’Shea, Esquire; 
whereupon the defendant being arraigned upon the indictment 
pleads not guilty thereto and for trial puts himself upon the country 
and the attorney of the United States doth the like; whereupon by 
consent of the United States attorney the defendant is granted within 
twenty days to withdraw said plea and demur to or move to quash 
the said indictment as he may be advised. 


Thursday, July 20", A. D. 1922. 

The court resumes its session pursuant to adjournment, Mr. Chief 
Justice McCoy presiding. 

******* 

Come again the parties aforesaid in the manner as aforesaid and 
the same fury that was respited yesterday; whereupon the said jury 
upon their oaths say that the defendant is guilty of murder in the 
second degree. 


I 
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Friday, July 28", A. D. 1922. 

4 „Th® S ourt resumes its session pursuant to adjournment, Mr. 

Chief Justice McCoy presiding. 

* * -• * * * * 

Come as well the attorney of the United States, as the defendant 
in proper person, in custody of the Superintendent of the Washing¬ 
ton Asylum and Jail and by his attorneys, Mattingly and Wood, 
Esquires: Whereupon it is demanded of the defendant what fur¬ 
ther he has to say why the sentence of the law should not be pro¬ 
nounced against him, and he says nothing except as he has already 
said; whereupon it is considered by the court that for his offense 
(murder in the second degree) the said defendant be imprisoned in 
the penitentiary, as designated by the Attorney General of the 
United States, for the period of his natural life, to take effect from 
and including the date of arrival of said defendant at said peniten¬ 
tiary, and thereupon the defendant by his said attorneys notes an 
appeal to the Court of Appeals from the judgment of the court in 
this case; whereupon the court fixes the amount of bond for costs 
on appeal at one hundred dollars ($100.00). 


Memoranda. 

August 4, 1922. Leave to proceed in forma pauperis granted. 
September 11, 1922. Time to submit bill of exceptions extended 
from day to day to and including September 26,1922. 

September 26, 1922. Bill of exceptions submitted. 

5 Supreme Court of the District of Columbia. 

Wednesday, January 3rd, A. D., 1923. 

The court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Stafford presiding. 

******* 

By McCoy, C. J.; 

Now comes here the defendant by his attorneys, Mattingly and 
Wood, Esquires, and prays the court to sign and make a part of the 
record his bill of exceptions taken during the trial of the case and 
submitted to the court on the 26th day of September, 1922, which is 
accordingly done, nunc pro tunc. 


Assignment of errors. 


Filed February 8,1923. 



******* 

The court erred: 

1. In refusing to permit the witness Jones to testify as to how he 
knew the defendant had been arrested. 

2. In failing to require the Government to prove that Government 
Exhibit No. 1 was a voluntary statement, and in permitting the same 
to be offered in evidence and exhibited to the jury. 
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3. In permitting the witness Murray to attempt to refresh hi<; 
recollection by reading Government Exhibit No. 2, and in permitting 
any part of said exhibit to be offered in evidence and exhibited to the 

tivTn ’ no * ; shown that defendant signed and swore to the por¬ 
tion of said exhibit which was read to the jury, and the origmai 
stenographic notes not being produced in court. 

to onahf^rfr 11 \v n Pein Af C vr UnSel for defendant to attempt 
deception^ dliam M. Marston as an expert witness in 

5. In rejecting the offer of counsel for defendant to have the de¬ 
fendant submit to a deception test conducted by Dr. Marston under 
conditions to lie prescribed bv the court, based upon defendant’s 
direct and cross examination in this case. 

reJectl , n £ t ^ e offer counsel for defendant of the blood 

Seception^est^i^? n ^. In P olan ^ ou s 1 y with the examination and 
cieception test at the Washington Asylum & Jail on June 10 1922 

in evidence, as a basis for hypothetical questions. ’ 

7. In rejecting the offer of counsel for defendant to put Dr. Mar¬ 
ston on the witness stand for the purpose of testifying as to the truth 
°/ statements made by the defendant at the Washington 

ceiicc'of the defendant' ’ ^ “ be “ rin * " P ° n the * uilt or inn °- 
J n ejecting ‘he offer of counsel for defendant to qualify Dr 

Mattingly & Wood, 

___ Attorneys for Defendant. 

Designation of record. 

Filed February 8, 1923. 

* ♦ $ £ ^ 

The appellant hereby designates the following papers to be in- 
eluded in the transcript of record on appeal: 

< 1. 1 he indictment. 

2. The plea. 

3. The verdict of the jury. 

4. Judgment. 

5. Appeal in open court to the Court of Appeals. 

0. Order allowing defendant to proceed in forma pauperis. 

eJepSs 0,aiK Um ° f ° rderS eXtondin g time for sealing bill of 

8. Rill of exceptions submitted and signed. 

J. Dili of exceptions. 

10. Assignment of errors. 

11. This designation. 

Mattingly & Wood. 

_ Attorneys for Defendant. 

Memorandum. 

February 16, 1923. Time to file transcript of record in Court of \ 
Appeals extended to and including March 1, 1923. 
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8 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 7, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, a copy of which is 
made part of this transcript, in cause No. 38325 Criminal, wherein 
the United States is plaintiff and James Alphonzo Frye is defendant, 
as the same remains upon the files and of record in said court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
26th day of February, A. D. 1923. 

[seal.] Morgan H. Beach, 

Clerk. 

EW. 


9 In the Supreme Court of the District of Columbia. 


United States of America 

vs. 

James Alphonso Frye, defendant. 


Criminal, No. 38325. 


Bill of exceptions. 

Be it remembered that the above-entitled cause came on for trial 
on the 17th, 18th, 19th, and 20th days of July, 1922, before Mr. 
Chief Justice McCoy and a jury. 

Joseph H. Bilbrey, Esq., assistant United States attorney, ap¬ 
peared on behalf of the Government, and Messrs. Bichard V. Mat¬ 
tingly and Lester Wood appeared on behalf of the defendant. 

And then and thereupon Mr. Joseph H. Bilbrey made an opening 
statement to the jury on behalf of the Government, the opening state¬ 
ment for the defendant being reserved by his attorneys. 

And thereupon, to maintain the issues on its part joined, the 
United States called various witnesses, whose testimony tended to 
prove that on the 27th day of November, 1920, at about 8.45 p. m., 
the defendant called at tiie home of the deceased, one Robert W. 
Brown, 1737 11th Street Northwest, in the city of Washington, Dis¬ 
trict of Columbia, went into Dr. Brown's office, and that shortly 
thereafter three shots were fired by the defendant, one of which 
caused Dr. Brown’s death. 

That among the witnesses called by the United States was one 
Paul W. Jones, who, being first duly sworn, gave testimony, 

On direct examination, substantially as follows: 

That he was an officer of the Metropolitan police force, assigned 
to detective headquarters; that after defendant’s arrest he (Jones) had 
several conversations with him. Witness, in company with Detec¬ 
tive Officer Jackson, had a conversation at detective headquarters 
with defendant shortly after his arrest on August 16, 1921. 

10 Whereupon counsel for the defendant asserted their right to 
examine the witness preliminarily as to the voluntary nature 
of any statement made by the defendant. 
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Cross-examination: 

W it ness testified that nothing was said to defendant except to ask 
* new about it and his answers to the questions. 

” hereupon the following occurred: 

“ Q- Was Frye there when you got there? 

“A. We sent for him. 

“ Q- Who sent for him ? 

“A. I sent for him. 

u Q* You sent for him ? 

“A. Yes, sir. 

“ Q. By whom ? 

I telephoned to the station where he was locked up for them to 
bring him to headquarters. 

‘‘ Q. How did you know that he had been locked up? 

. Mf* Bilbrey. Now*, one moment, if your honor please. I object. 

‘ The Court. Objection sustained. 

“ Mr. Mattingly. I wish to reserve an exception to that ruling 

“ The Court. Very well.” 6 

W itness testified that at the conversation shortly after August 16 
1921, defendant stated that he did not know Dr. Brown and did 
not know anything about the killing of Dr. Brown. The same wit¬ 
ness further testified that another conversation was had with the de¬ 
fendant on Augugst 22, 1921, about the killing of Dr. Brown, at 
which time Inspector Grant, Detectives Vermillion and Jackson, and 
witness were present. Whereupon counsel for defendant requested 
the right to examine preliminarily as to whether or not any statement 
made by defendant at that time was voluntarily made, whereupon the 
witness testified that defendant made a statement which was taken 
down stenographically. That during this conversation no induce¬ 
ments or hope of benefit was held out to defendant; nor was de¬ 
fendant threatened with punishment if he did not make a 

11 statement; that the statement was typewritten and signed by 
the defendant in presence of witnesses. 

Whereunon John T. Jackson was called as a w itness on behalf of 
the defendant for preliminary examination, and having been first 
duly sworn testified, out of the presence of the jury, substantially as 
follows; J 

That he knew* the defendant; that on the 22d day of August Frye 
sent for him to come to the first precinct police station, and when he 
got there the following occurred: 

Q. Oh, it was the last day that you were on leave when you went 
back to No. 1 and carried him back to police headquarters? 

A. Yes, sir. 

Q. And you carried him into the sergeant’s room in No. 1 ? 

12 A. Yes; me and him went into the sergeant’s room together. 

Q. What did you say? 

A. I went in there and seen Frye and asked him how he was; how 
he was feeling. He told me he was waiting to see me. He told me* 
“ 1 have got something to tell you.” “ What is it? ” I said. So he 
hummed and hawed for a while, and he come out and told me. Do 
you want to know what he said ? 

Q. Just a minute. Did he say that he had been waiting to talk 

to you? 
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A. How is that ? 

Q. Did he say that he had been waiting for your return to talk 
to you ? 

A. \ es: he said he wanted to see me. He said, u Where have you 
been? 1 wanted to see you.” 

Q. He said he had been anxious to talk to you ? 

A. Yes: to see me. 


A\ hereupon, after some further testimony, the following occurred: 
Q. Now, you didn t oiler Frye any inducement to confess in No. 1? 
A. No, sir. 

Q. You did not ? 

A. No, sir. 

Q. You did not threaten him at all? 


A. No, sir. 

Q. You didn't offer him any hope of leniency if he did ? 

A. No; 1 treated him just as nice as any man could be treated—as 
nice as I would want to be treated myself. 

Q. And then you took him up to headquarters ? 

A. Yes. 

Q. And who was present there at headquarters? 

A. I met Inspector Grant at the door going to lunch, and we went 
back to the office, and I said, “ Inspector, here is Frye: he wants to 
talk to you. So h rye and Inspector Grant and myself went in his 
office, and Inspector Grant called in the stenographer and 
13 called in Vermillion, and Inspector Grant looked out of the 
. window, and he saw Jones coming, and he called Jones, called 
him in, and Inspector Grant sat Frye down and asked Frye, “ Do 

you want to say anything to me? If you want to, go ahead and 
say it.” 

Q. That is what Inspector Grant said ? 

A. Yes. He said, “ Frye, if you want to talk to me, go ahead and 
talk to me." 


Q. W as Vermillion there? 
A. Yes. sir. 

Q. And Jones? 

A. Yes. 

Q. And yourself? 

A. Yes. 


Q. And Inspector Grant? 

A. Yes 

Q. And Frye? 

A. And Frye, and the stenographer. 

Q. And the stenographer? 

A. Yes, sir. Them is all that was there. 

Q. That is all that was there? 

A. In that office. 

Q. And then you didn't offer him any hope of benefit or fear of 
punishment, did you? 

A. No, indeed. I wouldn't. No, sir: I ain’t that kind of a man. 

Q. Just what was said to Frye in Inspector Grant’s office? 

A. Well, he went on and he told the inspector that he went to Dr. 

Brown's office, Dr. Brown’s house, 1737- 

Q. Wait a minute now. What was said to Frye? 

38875—23-2 
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A. Oh, Inspector Grant asked Frye what he had to say; to go 
ahead and say what he had to say to him. Then Frye started off and 
told him. 

Q. There was no inducement held out to him there- 

14 The Court. He said so. He said there was no inducement 
and no threat. 

Whereupon the defendant herein, James Alphonso Frye, was called 
as a witness in his own behalf for preliminary examination, and hav¬ 
ing been first duly sworn, testified on direct examination as follows: 

The Court. Well, now then, can you not with that lead start out 
and find out whether—well, now, at any time—did you have several 
conversations between the 16th and the 22d? 

A. Yes, sir: several conversations. 

Q. About the Brown matter? 

A. About the Brown matter. 

Q. And at any time did any man threaten you in substance that 
if you did not make a statement that it would be the worse for you? 

A. Well, I couldn't positively say that. 

Q. Well, was any threat made of any kind or description that if 
you did not tell something in this Brown case you would not be as 
well off? 

A. Well, I wouldn't call it a threat, but I would call it an induce¬ 
ment. 

Q. Well, I am coming to the inducements. Now, did anybody 
offer you anything in the event you would make a statement? 

A. Yes, sir. 

Q. Well, who was the officer, if any, who did it? 

A. Officer Jones, sir. 

Q. And when was that? 

A. That was on Tuesday of August IT, if I am not mistaken. 

Q. And where was it ? 

A. At the first precinct. 

Q. And what was your conversation with him at that time? 

A. Well, at that time I had been wanted in connection with the- 

Q. No; what was your conversation with him? 

A. Well, your honor, I am trying to bring it out now. 

15 Q. No: not that you had been wanted for something. 
I want to know what the conversation was. 

A. That if I made this confession of the Brown matter the forgery 
charge which I would have pending against me and the robbery 
charge would be dropped against me, as he needed $500 very badly, 
and that the other $500 would go to me, which would pay my tuition 
through school for the coming year. I was to make this confession 
and tell Inspector Grant that John Francis was the one I confided 
in first, so he would obtain the reward, but John Francis didn't want 
anything to do with the reward. 

Q. Was this all the conversation with Officer Jones? 

A. No, sir. 

Mr. Mattingly. Those are conclusions, your honor. 

By the Court: 

Q. I only want your conversation with Officer Jones. Now, did 
you have any other conversation than with Officer Jones in which 
hope of reward was held out? 
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A. No; that is the only one. 

Q. That is the only one? 

A. Yes. 

The Court. Is that all you want to ask? 

By Mr. Wood : 

Q. Who was with Officer Jones at the time you just testified about; 
anybody else? 

;V Francis, but no other police officer that I know of. 

Q. 1 hat is what I want to know, that is what I mean. Was John 
Francis there at the time? 

A. Yes. 

By the Court; 

Q. How near to you? 

A. Well, I was in the cell, and he was right outside of the bars 
there. 

lb By Mr. Mattingly; 

Q. Was Jones right outside, too? 

A. Jones was right outside, too. But remember that Jones came 
iiom anoss the corridor there; he was talking to a prisoner in the 

end cell, and he came over to where John Francis and myself were 
standing. 

Whereupon, in the presence of the jury, the following took place; 
Mi. Bilbre\. If your honor please, the offer before the court is an 
oiler of tins paper here [indicating!. 

The Court. Yes. 

Mr. Mattingly. I wish to object to it on this ground: That there 
is no evidence in the record on the part of anybody, and the questions 
were asked which would bring out the evidence if there had been 

such a fact that the defendant was informed of his right to remain 
silent. 

1 lie Court. That is not necessary, but there was some testimony, as 
I understand it; but that makes no difference. I will overrule the 
objection. 

Mi. Bilbria . If the court please; The statement which I am going 
to read and which, of course, your honor passes upon, is that he made 
this statement without any hope of reward. 

Mr. Mattingly. I object to the reading of any part of the state¬ 
ment until your honor has ruled. 

The Court. I have ruled. 

Mr. Mattingly. \Y ill your honor allow’ me an exception? 

The Court. Yes. 

Mr. Mattingly. I object that he w’as not informed of his right to 
remain silent, and that the statement is therefore involuntary. 

The Court. Yes; the objection is overruled. 

Mr. Mattingly. And your honor allows me an exception. 

The Court. Yes. 

Whereupon the statement was read to the jury by counsel for the 
Government. 

IT Whereupon Captain Bertrand Emerson, jr., was called as a 
witness for the Government, having been previously sworn, 
and w’as further examined and gave testimony on direct examina¬ 
tion, substantially as follow’s: 
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That all the pages of the Government Exhibit No. 2 were before 
the defendant at the time he signed and acknowledged the paper 
before him ((’apt. Emerson), and that the pages were not bound 
together. That there appeared throughout the whole of said state¬ 
ment certain pencil corrections which were made by Frye while he 
was in the office. All the pages of the statement were there, and 
Government Exhibit No. 2 are the same pages concerning which 
witness asked defendant and which defendant said he was familiar 
with. 

Whereupon the following occurred: 

Mr. Bilbrey. Now. I want to make this offer now, if your honor 
please. I again offer the material portions of this paper, and at 
this time I want to call your attention to the fact that Mr. Murray 
said that he took the notes of all of this, and this is correctly tran¬ 
scribed from the statement made by Frye. 

Mr. Mattingly. No doubt about that, your honor. 

Mr. Bilbrey. And I wish to offer the material portions of this 
paper at this time. 

Air. Mattingly. I wish to renew my objection to the admission 
of any portion of this affidavit on the grounds that I have stated 
before—that the first 10 pages of it are not signed or sworn to, and 
that the last three pages, which are signed and sworn to, are abso¬ 
lutely immaterial. 

Mr. Bilbrey. Well, if they were none of them signed and sworn 
to, and they were really statements made by Frye, they would still 
be admissible whether they were signed and sworn to or not. 

Mr. Mattingly. Not as a written statement. You can prove it in 
some other way. Those are the grounds of our objection to that or 
any part of that statement. 

The Court. A\ ell, it is a little bit uncertain whether they are ad¬ 
missible or not. They were not bound together when they were 
signed. 

18 Mr. Bilbrey. If your honor please. If that be the case, I 
will withdraw my offer and bring the original notebook, bring 
Mr. Murray with the original notebook. 

Whereupon Charles B. Murray, who, being previously sworn, was 
called as a witness on behalf of the United States and testified on di¬ 
rect examination substantially as follows: 

That the original notes from which Government Exhibit No. 2 was 
transcribed had been lost, and that he had no independent recollec¬ 
tion of the contents of the paper. 

Whereupon the following occurred : 

Q. Read this statement and then after reading it state whether 
your memory is refreshed so that you can say what this statement 
was. 

Mr. M attingly. It was transcribed some time after. 

The Court. He says it is a correct transcription. 

Mr. Mattingly. It seems to me that we have a right to have the 
original notes. 

The Court. He says they are lost. 

Mr. Mattingly. It seems to me that is a bar. 

The Court. No; that would not be a bar. 

Mr. Mattingly. I object to his refreshing his memory from that 1 
paper. 
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The Court. It may not refresh his recollection, but he may read 
that matter which Mr. Bilbrey calls attention to. You read it 

tliatpaper TIN0LY ' 1 ° bj6Ct ^ h ' S making the attem Pt by reading 

1 he Court. Objection is overruled. 

Mr. Mattingly. We take an exception. 

The Court. Very well. 

Whereupon Mr. Murray read the paper and attempted, after re- 

toHn*? f? recollection, to testify as to its contents, but was unable 
to do so, aftei which the following occurred : 

10 Mr ; 1 ask you whether you can recall whether 

1!) oi not defendant Frye stated that Dr. Francis told Frye that 

.15 1“™,^ BrWi °®“ ” d ** -■»»«*- 

A. Yes; I remember. 

• 5m M ;'J TIN0L . v - 1 submit, your honor, that Mr. Bilbrey is refresh¬ 
ing Mi. Mm ray s recollection now. If any question ever was lead- 
mg, that certainly was. 

Mr. Bilbrey. I think I laid the foundation for a leading question. 
questio^ ATTINGLY * n0t he is permitted to ask leading 

The Court. Of course, I have not read that statement. Mr. Mur¬ 
ray says that he recollects certain parts of it and he said that some- 
thing was said about certain things. 

By the Court. Can you remember what was said ? Not that some¬ 
thing was said, but what was said? 

A. No; I can’t say that I do, your honor. I can’t remember the 
exact words or the exact substance. 

The Court. Very well, then. The paper may be read to the jury. 

., Mr. Mattingly. I object to that, your honor, on the same grounds 
that I have objected previously. e 

The Court. Objection overruled. 

Mr. Mattingly. We take an exception. 

The Court. Very well. 

j ft? 1 ? an( ! the , reu P° n the prosecutor announced the case of the 
united States closed. 

And thereupon Richard V. Mattingly made an opening statement 
to the jury on behalf of the defendant. 

Whereupon the defendant, in order to maintain the issues on his 
part joined produced various witnesses whose testimony tended to 
prove that at the time of the commission of the crime charged he was 
at the home of one Essie Watson, 417 Q St. NW. 

20 Whereupon the following occurred: 

Mr. Mattingly. If your honor please, at this time I had 
intended to otter in evidence the testimony of Dr. William M. Mar- 
ston as an expert in deception. 

The Court. His testimony on what? 

Mr. Mattingly. Testimony as to the truth or falsity of certain 
statements of the defendant which were made at a particular time 
The Court. Made at what time? 

Mr. Mattingly. The 10th of June of this year. 

The Court. We are not concerned with the truth or falsity of anv 
^he 10th of June. He has been testifying on the 19th 
&nd 20th of July, and that is the only thing we are interested in. 
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Mr. Mattingly. There has been a great amount of testimony 
offered, your honor, as to what was said by Frye at various times, 
both prior to and since his arrest. The testimony which is offered is 
not offered as evidence of what Frye did say; it is not offered for its 
effect upon the jury in that way, but is offered as the opinion of an 
expert as to whether what he did say was the truth or not. I submit 
that that is competent. 

Mr. Bilbrey. If your honor please- . _ 

The Court. You do not need to argue it. If you object to it, 1 

will sustain the objection. _ . . . A . 

Mr. Bilbrey. I do not want to object, but I think that properly 
to make the offer the witness ought to be put on the stand and sworn 

and asked questions. _ . .. 

The Court. Xo; I do not think they need to go through that. 
They offer to show that somebodv, as an expert in veracity, has made 
up his mind that Frye on the 10th day of June either told the truth 
or did not tell it. Of course I do not know what the witness would 
sav: but, as I say, the witness was here on the stand, and it is for the 
jury to determine whether or not on the 19th and ‘20th of July he 
was telling the truth. 

21 Mr. Mattingly. Very well, your honor. That is very true, 
your honor. But as expert testimony is not this proper as 
competent evidence to go before the jury to ascertain what the 

doctors opinion is at this time? . 

The Court. It is not a question of opinion; it is a question of 

fact. . . . . 

Mr. Mattingly. Subject to the opinion of an expert, though, your 

honor. . . 

The Court. Oh, well we get to be more or less experts ourselves, 

and so do the jury, upon the question of whether anybody is telling 

the truth or not. ‘That is what the jury is for. 

Mr. Mattingly. It depends, just as with a finger-print expert or 
an alienist, upon whether or not we have specialized in that par¬ 
ticular field. , . Al .. , i 

The Court. The only question is whether the w itness on the stand 

told the truth. . . , . 

Mr. Wood. I submit, your honor, that the opinion of the expert 

is still left up to the jury as a question of fact for their consideration 

in the case. . , A , 

Mr. Mattingly. Take the instance of an alienist, your honor, when 

he is put on the stand. He testifies as to an examination at some time 
prior to the trial. He is permitted to state what the nature of the 
examination was, what he asked the subject, what the subject's replies 
were, the reasons upon which he bases his conclusion, and the con¬ 
clusion. 1 can not see the distinction which you draw between that 
instance and the present one. 

The Court. Well, I will give you this distinction: Fifty ago if 
anybody had said that the human voice spoken in Washington could 
be heard in Chicago he would have been thought crazy. Since that 
time we all know that such is the fact, and we do not bring experi¬ 
mental matters into court, but when it is established that scientific 
development has reached such a point as to become a matter 
22 of common knowledge as to its results we allow the results to 
be shown in court. 
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safwkho^'h^r'n 11 T T s t0 . me that your honor is undertaking to 
say, withoiit heanng what we have to say on the subject, whether or 

not this is a matter of common knowledge. J ’ er or 

lhe Court. Well, if you want to take your analogy when the 

SSr ,‘,pr Stand J e testifies wliet her or not at tfm time he is 
Whit • P S0 „ n unde , r ln q"iry is of sound or unsound mind 
5 b *7w ,S ‘ n e,ested determine in this case is not whether 
aVa to day. ' e ' aS * m ° nth but whether he told it here yesterday 

Mr. Mattingly. We have proof to offer on this point—that it is 
a scientifically proven fact that certain results will 'be accomplished 
under certain conditions. It seems to me that the very S your 
honor can do is to permit us to attempt to qualify the expert I 
think we are entitled to it as a matter of law. y 1 

month? C ° rRT ‘ T ° teStlf-V 8S 40 whether Fr ye told the truth last 

Mr. Mattingly. That is the proffer, your honor. 

truthlnrtmonth 0 " ! ' re ° ffer t0 show that Fr y e told ‘he 

your honor TINflLY ' T ' lat ' S ° n ' y ° n ° ° f several offers we have to make, 
The ( ourt. Go ahead and make them all. 

qua!ify^t hiTexpert. 1 “ y *”*' We ll8Ve 8 ri * ht to 

The Court. First then, I say you have not, if what you are 
month t0 * ° IS t0 qUa hlm to P rove t,lat Fr ye told the truth last 

The Sr™*' Vwy'JvelL' Sh *° n °‘ e 811 exce P tion to that rilli »S. sir. 

f ? fr ; ¥ ATT1 ^ LY ; J hi \ next offer which we wish to make is to 
oher to have the defendant submit to a deception test, under condi¬ 
tions to be prescribed by the court, based upon his direct and cross 
examination in this case. 

oq ^?i l R T* ^ to ° ^ ate> . ^ ou ought to have had the test 

2,3 made at the time he was testifying, if you wanted it at all. 

rri 1 • J* M.AmxGi.Y. I wish to note an exception to that ruling. 

I he thim offer which we have to make is that we will offer the 
blood-pressure record which was made contemporaneously with the 
examination at the jail on the tenth of June in evidence as a basis for 
for hypothetical questions on that record. 

The Court. The offer will not be acted upon favorably. 

Mattingl\ . I w isli to note tin exception to that ruling 
The fourth offer is that we offer to put the expert on the stand for 
the purpose of testifying as to the deception or nondeception of the 
defendant during the examination which was made at the jail on the 
tenth of June, as bearing on the issue of the crime; that is, the guilt 
or innocence of the defendant. 

The Court. The same ruling. 

Mr. Mattingly. And an exception. 

Xow, the fifth offer is an offer to qualify Dr. Marston as an expert 
in deception, for whatever purpose his testimony may be available. 

The Court. The same ruling. 

Mr. Mattingly. You refuse to permit us to attempt to qualify 
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The Court. Yes. 

Mr. Mattingly. This offer to attempt to qualify, of course, is for 
the purpose of showing that this is not merely theory, that it is gen¬ 
erally known among experts of this class, that it is not untried, 
that it has been in practical use, that it is not new, and that it is 
available. 

The Court. The same ruling. 

Mr. Mattingly. I wish to note an exception to that ruling. 

\\ ith that the defense closes its case, if your honor please. 

Mr. Bilbrey. Call Detective Jackson. [Detective John Jackson 
took the stand.] 

24 Mr. Mattingly. If your honor please, before this witness 
begins to testify, may I inquire whether your honor would per¬ 
mit a systolic blood-pressure test to be taken during an examination 
of the witness on the stand? 

The Court. Officer Jackson? 

Mr. Mattingly. Or anyone? 

The Court. No, indeed. 

Mr. Mattingly. Well, of Officer Jackson. 

The Court. If we are going to have a systolic test, you will have 
to test every witness who testifies in the case. If there is any science 
about it, we might as well apply the science to every witness. Mind 
you, I do not know anything about the test at all. I had certain 
pamphlets submitted to me yesterday to look at, of some Dr. 
Marston—I believe his thesis when he got his Ph. D. degree. I am 
going to read them when I come back from my vacation. I see 
enough in them to know that so far the science has not sufficiently 
developed detection by blood pressure of deception to make it a 
useable instrument in a court of law. It would be entirely foreign 
to our practice to have such tests made out of court and not applied 
certainly to every witness who goes on the witness stand. 

Mr. Mattingly. Your honor, of course, in looking over those 
papers did not assume that Dr. Marston was the only authority on 
the subject ? J 

The Court. Oh, no, indeed. I take his as an authority. You 
know how much I got out of them when I tell you that it* did not 
take me five minutes to look at what I did look at. So my opinion 
about anything on that point is not worth the breath that utters it, 
except that I did see some tests. I happened to read one test that 
was made, and I believe it was stated—I could not make out whether 
it v as w hen a man was on probation after conviction or on the wit¬ 
ness stand before conviction. I could not tell that. He was on pro¬ 
bation, and it was claimed that this test had established either that 
the man—it must be that the man had lied about his case. The 
judge did something or other—I don't know what it was—but subse¬ 
quent to the time the test was made it was found that the man had 
been guilty of some other similar crime. Now, did the judge 
-o act upon the test, or did he act upon his additional information 
as to the perpetration of some other similar crime. As far as 
that test is concerned, Dr. Marston will admit that it was not 
scientific as far as his instrument was concerned, because, as he 
understands, as a scientist, he has to exclude everything except the . 
constants before he can make a deduction. If there are a lot of 1 
variables, all he can say is that on the whole this is probably so. ■ 
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11 1S , de \ e| 0P ed to the perfection of the telephone and the tele- 
f', P ,1 a f n »- a few . °f|} er things we will consider it. 

judge not me* 1 ^ that tlme ’ probahIy ’ and U wil1 both er some other 

• ^l. 1 ' Ma^inolv Of course, your honor understands that at no time 

Hnrl'fnn 1St # 0 ^ ° f f th ( e . co ( untt 7, has there ever been an offer of the intro¬ 
duction of this test into evidence during the course of the trial, and 

therefore it ls not in the least surprising that you do not find any- 

R,.»?n h C \ W< i U d com P letely Parallel the offer which is made here, 
.out that fact alone is no reason for excluding it. 

The Court. No, indeed. Somebody has to make the first experi- 

lilvll L • 

Mr. Mattingly. The first experiment, it happens, was made more 
than nine years ago. 

The Court. I mean in court; somebody has got to trv it first. 

Mr. Mattingly. Precisely. There has to be a beginning to every- 
thing. We had the same opposition that your honor is railing to this 
test in the instance of the finger-print system of identification. That 
was fought for years and years. 

The Court. But as soon as enough of them were developed photo¬ 
graphically so that it could be seen that, like the leaves on the trees, 
the finger prints of no two different individuals were alike then of 
course, the court said, “All right; let us go ahead.” And as soon as 
it is demonstrated that there is an infallible instrument for ascertain- 
ing whether a person is speaking the truth or not and the instances 
are so multiplied that there can not be any mistake about the matter, 
then I presume that some court will begin by allowing the 
26 testimony. But I miss my guess if they ever allow it to be 

done out of court and in the absence of the jury which is to 
pass upon the matter. 1 y 

Mr. Mattingly. That would be simply a question of the veracity 
of the expert, of course. J 

The Court No, indeed. The jurors look at a witness when he is 

tncti finr» rr V £!_3 __ l • 1 - 


me case out what refers to the fact that the judge has the oppor¬ 
tunity to see the witness and observe his demeanor on the witness 
stand. It is the same thing with the jury, and that is the advantage 
of the jury. It sees the witness; it sizes him up. 

Mr. Mattingly. Of course, the defect in that argument is that 
this test has proved and will continue to prove the fallibility of the 
I irLi perceptions in the matter of deception. They are absolutely 
fallible; there is no doubt about that. Your honor may be a fine 
judge as to whether a man is telling the truth or not, but there is 
absolutely no certainty about it. You may be certain, but whether, 
as a matter of fact, he is telling the truth or not your opinion means 
absolutely nothing, nor does mine. 

The Court. I never undertake to be certain, because I have been 
wrong so often; but I do say that we make use of that thing which 

frod Almiflrhtv has imnlanforl in no flw* tAATITAl* O ___ 


16 


JAMES ALPHONZO FRYE VS. UNITED STATES. 


the jury sits here and watches it—and there is a good deal of truth 
in that statement. But there is no use taking time on that. 

Mr. Mattingly. Just one moment more, if your honor please. 
You seem to place a good deal of stress upon the fact that the finger¬ 
print expert's testimony was not admitted until a sufficient number 
of finger prints had been developed photographically and observed 
and tabulated and card indexed, and so on. But if you take the 
instance of the Bertillon measurements, there is absolutely 
27 nothing visual there; it is simply a recordation of the meas¬ 
urements of the human body. And in an even greater degree 
there is absolutely nothing visual as a basis for the decision of an 
alienist, which is* the nearest parallel to this test which there is. 
Of course, alienists were also fought to the last ditch at the time 
they were first attempted to be introduced. 

The Court. Absolutely. 

Mr. Mattingly. That is always the way with anything new 

The Court. I suppose it depends upon whether you are before a 
conservative judge or a young one who is willing to take chances. 1 
have gotten too old and too much inured to certain general prin¬ 
ciples in regard to the trial of cases to depart from them rashly. Uf 
course anything may happen. It may be that cases will be tried in 
the absence of defendants with a mere record of whether he is telling 
the truth about certain things brought in by an expert; I do not 
know, but so far the jury looks at the witnesses, hears what they 
have to say, compares their statements with other statements, and so 
forth, and then does what human beings out of court do when they 
determine whether or not a man is telling the truth. 

Mr. Mattingly. Of course, this test is not offered as an absolute 
proof of whether or not the defendant was telling the truth or is 
telling the truth or did tell the truth when he was on the stand. It is 
simply offered as any other expert testimony would be, the weight to 
be fixed bv the jury. It is not conclusive, it is not binding upon them. 
Of course, I see your honor's ruling will be the same and our case is 

Cl °The Court. Yes; I may try a case next year after I read these 
books. I may decide differently next year, but not now. 

And thereupon the defense announced its case closed.. 

Whereupon the Government called various witnesses in rebuttal to 
further maintain the issues on its part joined. 

And thereupon the Government rested. 


The foregoing is the substance of the testimony relating to the ob¬ 
jections made and exceptions taken at the trial of this case, and next 
thereupon the defendant by his counsel offered certain prayers, and 
next thereupon the court, among other things, charged the jury. 
28 “ There is evidence in the case that Frye made what in law 

is known as a confession. In that connection I instiuct you 
that if you believe from the whole of the evidence that the defendant 
was influenced to make the statement which was made by him at 
detective headquarters by any hope of reward or fear of punishment 
held out or threatened by some one in authority, or by some other 
person by direction of some one in authority, however slight such 
influence might have been, you should reject the statement which was 
made at that time by the defendant from your consideration. 
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